This article focuses on Refugee Status Determination (rsd) procedures, in order to understand the relationships among language, translation / interpreting, evidentiary assessment, and what we call the 'listening state' . Legal systems have only recently begun to consider whether justice and judgment ought to take place in multiple languages concurrently, or whether the ideal procedure is to monolingualize evidence first, and then assess it accordingly. Because of this ambivalence, asylum applicants are often left in the 'zone of uncertainty' between monolingualism and multilingualism. Their experiences and testimonies become subject to an 'epistemic anxiety' only infrequently seen in other areas of legal determination. We therefore ask whether such applicants ought to enjoy a 'right to untranslatability' , or whether the burden ought to remain with the applicant to achieve credibility in the language of the respective jurisdiction, through interpretation and translation.
Introduction
Is law understood to be monolingual or multilingual in 2017?2 If law is multilingual, is it passively or actively so? That is, does law speak in multiple languages, comprehend multiple languages, or both? Is evidence that has been gathered to substantiate a given legal claim only admissible and valid when it is expressed in the language of the jurisdiction? Upon whom or what institution is the burden incumbent upon to translate or otherwise render a claim recognizable to an adjudicating body? May there be claims that are for one reason or another untranslatable, but nonetheless valid and substantive? Given the potentially broad impact of these questions on the lives of refugees, citizens, and claimants of various kinds, it is tempting to try to answer them with recourse to procedural norms and institutional strategies alone, without reflecting on more fundamental dilemmas regarding whether and how the state is responsible to listen multilingually, and how such a commitment will shape due process. (20th century) words above offer a baseline of awareness, the complex and increasingly multilingual polities of the 21st century may indeed require jurists to decide whether 'semantics' implicitly means 'monolingual semantics' , 'multilingual semantics' , and/or 'semantics through translation / interpretation' . We believe these dilemmas can be countenanced both holistically and practically at once-by looking simultaneously at the persons, functions, languages, and principles participating in the asylum determination process.4 Bearing in mind these broad philosophical dilemmas and their momentto-moment implications for actual claimants, the objective of this article is to consider how legal systems might successfully ensure that asylum applicants are able to present their claims to decision makers and judges. This means without asylum seekers being coerced to produce facts, meanings, or narrative forms which simply never existed in the language(s) of their experience, and without them risking penalty if they are struggling to express concepts from their native language, with no equivalent in the language of judgment. Languages, often being radically or subtly different in their classificatory logics-as regards family roles, experiences of violence, domiciles and residential status, or ethnic terminology, to name a few classic spheres-how can claimants be afforded a space within the judicial process that does not compel them to debase themselves or to falsify aspects of their accounts in the course of proceedings, when even the best approximation might endanger them?5
So to pursue this line of thought in as practical a context as possible, we will theorize moments of untranslatability among actors and communicators in the Refugee Status Determination (rsd) process-including the asylum seeker, the State's decision maker, the interpreter, and the legal representative. Often, we note there are multiples in each category of actor involved with any given asylum claim, simultaneously and/or consecutively, who often bring vastly inconsistent linguistic repertoires to the case.6 In conclusion, we will Proceeding in the hermeneutic tradition, and indeed doing so in the immediate context of the Nürnberg trials, Jaspers insisted that there can be no reasonable procedure without the 'total will to communicate' , to 'hear witness' (vernehmen).
On the other end of the conceptual spectrum, 'untranslatability' is a concept in recent circulation of European philosophy and comparative literature.11 The French philologist Barbara Cassin considers the untranslatable to be any substance or meaning that prompts constant translation, reformulation, retranslation, and revision. Counter-intuitively, then, untranslatable experiences, phenomena and ideas are for Cassin continuously translated anew, precisely because there always seems to be a recalcitrant remainder of meaning within them which cannot be or has not been translated. of sequential attempts at translation; the untranslatable is (in the experience of asylum claimants) rather an experience of precariousness, privation, and 'not being listened to' . The profound difference in the practical implications of the untranslatable in these two settings may be expressed as follows: in contemplative humanities, where the concept was first formulated, untranslatability facilitates a multilingualism of plentitude. In refugee law, however, it epitomizes a multilingualism of adversity.13 Though this concept of the untranslatable has not been discussed in legal studies to the extent that it has in other humanistic disciplines, we are nonetheless concerned that legal claims from asylum seekers tend to follow a parallel sequence to that which Cassin describes. They are an arduous endeavor of constant, compulsory translation and repetition in front of, or across from, ever new interlocutors in languages foreign to the claimant. Asylum claimants are routinely required to produce, over and over, the most minute and ancillary aspects of their story, and to demonstrate the accuracy of this story in the most unpredictable formats and settings. This ritualized process presumes such an ordeal of repetition, and the consistent accumulation of such ordeals not only galvanizes but constitutes the evidentiary rigor of a personal claim before the State: each meticulously consistent repetition of the same story tends to augment the reliability of the asylum seeker's narrative, while even slight differences between repetitions tend to quickly scuttle their prospects. In contrast with Cassin's philological view of the fecundity and potential associated with repeated and differing multilingual iterations across language barriers, such differences in the rsd context often make the asylum seeker appear inconsistent and lacking credibility. We are thus interested in the ritual excess of 'telling' and 'hearing' asylum procedures, and how it rehearses the dynamics of the untranslatable, while not necessarily assuring a claimant has access to a 'listening state. '14 But what circumstances suggest that the state indeed intends to listen to asylum claimants? Entitlement to refugee or humanitarian (subsidiary) protection status can be articulated in broad legal terms for those who have a 13 On adverse multilingualism, see for instance Aline Gohard-Radenkovic, 'Le plurilinguisme, un nuveau champ, ou une nouvelle idéologie: Ou quand les discours politiquement corrects prônent la diversité' 2 Alterstice Revue Internationale de la Recherche interculturelle 89. 14 We have found no prior coinage of the notion of a listening state, though an editorial ran under that title in The India Express, which praised the Indian government's recent call for more opportunities for public pre-legislative scrutiny of ministerial policies. <http:// epaper.indianexpress.com/230549/Indian-Express/17-February-2014#page/1/1> accessed 17 February 2014.
'well-founded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social group or political opinion' ,15 or who risk 'serious irreversible harm'16 in their country of origin.17 The tension that exists between these obligations, on the one hand, and individual states' desire to control borders, on the other, is obvious and plain. In Section 3 below, we explore how such tensions between refugee protection and border control play out in the context of individual states' rsd procedures. However, first we look at how asylum seekers tend to encounter the processes themselves. rsd procedures generally involve a preliminary and then a substantive interview between an asylum seeker, a state official and an interpreter (if required).18 The purpose of these interviews is to establish the applicant's account. The account of an applicant from these interviews, as well as any other evidence from the applicant (such as medical, psychiatric evidence, travel documents, etc.) is then assessed alongside available corroborating information (which may include 'expert evidence' and other Country of Origin documentation), to test the internal and external consistency and plausibility of the account given by the applicant.19 Findings on consistency and plausibility thus inform the conclusions of the decision maker on the overall credibility of the account, and the decision to grant/refuse protection turns, in most cases, on the applicant's credibility. When negative decisions are appealed against, any discrepancies between accounts given during various interviews and those given at later appeal stages must be reconciled, as they are likely to impinge on credibility findings at the appeal stage as well. What is said at each asylum interview thus reverberates onwards in a compounding manner throughout the process. Asylum interviews are notoriously grueling for applicants,20 and the reiterative intensity and format of the interviews raise fundamental questions about the capacity of the process to reliably recognize valid claims. We wish to explore the general circumstances surrounding the rather obvious fact that, in order to reach a valid decision about a claim, the decision maker needs to be listening, not just hearing. We are particularly interested in being able to ascertain to whose repertoire of meanings the decision maker is actually listening, and which language may be said to count as the claimant's language of testimony.21 If we allow the obvious yet somewhat idealized conceit to suffice, namely, that the decision maker is listening to the applicant herself; we risk ignoring the fact that the applicant and decision maker will, in virtually every case, come from mutually incomprehensible cultural and linguistic repertoires of meanings. In breaking the barrier between languages, we render the interpreter in the room invisible, bypassing her sense-making function and stripping her of the coherence that she provides. This predominant 'conduit model' has long shaped the modern professionalization of interpreting in institutional settings.22 In ignoring these multilingually embodied features of 20 Christel Querton, 'I feel like as a woman I'm not welcome' (Asylum Aid 2012) <http:// d2t68d2r9artlv.cloudfront.net/wp-content/uploads/2013/02/ifeelasawoman_report_web _.pdf> accessed 5 January 2017. 21
The work of Diana Eades in an Australian Aboriginal context shows how Australian court proceedings tend to monolingualize evidentiary testimony, by only permitting court transcripts to reproduce English utterances, and not bilingual or indigenous language contributions. Thus, while the court could indeed rely on collaboration between interpreters and witnesses to self-translate relevant aspects of multilingual testimony, the court preemptively reduces the admissibility criterion to English monolingualism alone. See Diana Eades, 'Participation of second language and second dialect speakers in the legal system' the interview, decision makers essentially presuppose that linguistic difference does not matter significantly under law. The question must therefore consequently arise whether listening to the interpreter is tantamount to accurate and appropriate access to the meanings and experiences of the claimant. Compromising predicaments may come in various forms:
• CLASSIFICATORY: The claimant cannot, based on the categories available in her language, provide the specificity or generality of information solicited by an interview question. For instance: a claimant refers with the word 'uncle' to a non-familial relation who does not count as an 'uncle' in English or French.
• PRAGMATIC: The claimant cannot, given the codes of civility and appropriateness salient in her language, tell a story of sexual assault in the presence of a male interpreter, or in the presence of her children. Of course, internal norms of politeness in language span a wide spectrum of potential forms, but languages also compel and maintain certain affordances for euphemization, indirection, and indeed credibility/witnessing. Turkish, for instance, compels a speaker to denote through verb conjugation, rather than through explicit statement, whether or not she was present and able to view a certain fact, or merely heard it second-hand.
• IDEOLOGICAL: A Coptic Christian Arabic speaker's claim is (unintentionally or even intentionally) misinterpreted by a Muslim Arabic Speaker.23
Of course, it need not necessarily be the case that any of these elements are, in themselves, untranslatable in some essential or even procedural sense. Under ideal Habermasian communicative circumstances, even the most harrowing or complicated stories can indeed be translated and translated well, given proper time and context; but they will tend not to be in typical situations where refugee status is determined. Commenting on these situations, a Credibility Assessment Training Manual which is widely used in rsd processes in the eu describes the 'interferences' that can arise in the interpretation process, and suggests that the risk of 'interference' is 'even higher in the asylum context than in most other translation situations. The Classificatory, Pragmatic, and Ideological binds described above tend, over the course of a protracted asylum procedure, to generate the phenomenon of compulsory and compulsive retranslation, verification, and incomplete translation that Cassin refers to under the term 'untranslatable,' where the claimant (as voiced through the interpreter) cannot but become the one 'who doesn't stop (not) translating' .25 The ritual of repetitive self-translation (with or without an interpreter) interweave into other eligibility practices in asylum procedures, which according to ethnographer Heath Cabot 'are persistently haunted by epistemic anxiety: pervasive uncertainties that manifest in an endemic climate of mistrust and which, for workers, reflect the epistemological problem of how to know, really, about those whom they must judge' .26 Often, the more and more a particular detail is translated or interpreted by various persons, the less likely the composite story is to be considered credible, which is a key criterion in rsd.
Listening, Evidentiary Burden and the Multiingual Hearing
Although we have said that decision makers obviously listen, the experience of interviews and decision-making by asylum seekers is a far cry from the ideal of a listening state,27 and so we need to further explore where this idea comes from conceptually and procedurally. In the legal context, the notion of listening draws on the emphasis which Zahle, as well as Hathaway and Foster, place on communication in rsd. What Hathaway and Foster describe as the most fundamental principle governing the fact-finding process in rsd is the recognition that, while the burden of proving their case lies on the asylum seeker, the circumstances of flight dictate that corroborating documentary evidence to support a refugee's narrative is often lacking.28 The State therefore has a responsibility to co-operate with the applicant, and this cooperation can extend The State therefore has a shared responsibility, once the applicant has submitted their case, to 'ascertain' as well as 'evaluate' all relevant facts. When interpreting Article 4(1) of the eu Qualification Directive,32 which brings this cooperative duty into eu Law, the Court of Justice of the European Union (cjeu) has said that it can mean, in practical terms, that if the elements provided by the applicant are not complete, then it is necessary for the State to cooperate actively with the applicant, so that all elements needed may be assembled.33 The co-operative duty can therefore involve finding evidence to fill gaps. We think cooperation certainly involves making the effort to communicate actively with the applicant, including where certain parts of the account may be difficult to understand or even 'untranslatable' . Zahle has argued that the principle of cooperation supports his general description of asylum as a communicative process, as opposed to a strictly forensic or receptive event. He further argues that the widespread focus on credibility in asylum decision-making, the inherent recognition of the asylum applicant, and the difficulty of establishing levels of risk on return, combine to favor a rigorously communicative and dialogical view of rsd.34 Describing an adjudicative process as communicative may seem obvious, since communication takes place in civil and criminal processes too, and we discuss the similarities between asylum and other adjudicative processes in Section 3 below. We however do think that the asylum process has uniquely communicative parameters, which we see reflected in Hathaway and Foster's and in Zahle's interpretations of refugee law, and which set it apart from other adjudicative processes in important ways. The communicative aspects of rsd therefore need to be emphasized as a first step towards identifying the conditions under which (a) untranslatables can be understood as a legal problem, (b) a potential 'right to untranslatability' may be reasonably envisioned, and (c) a State might be understood as obliged (by existing international law) to listen multilingually. The communicative nature of rsd also makes a difference, because it means recognizing the effort which the asylum process demands of all actors. These circumstances include finding facts in situations where corroboration is usually impossible, and where documentary proof of a claim has often been destroyed or lost. Zahle considers the implications of this and for him, communication means that it is not enough for the state decision maker to sit back and wait to be persuaded. The decision maker needs to listen affirmatively, reflecting the fact that the State has a duty, in cooperation with the applicant, in assessing the relevant elements of the application.35 While a state, and indeed a modern state, can choose to abdicate such a communicative duty toward claimants, cultivating for itself what Carl Schmitt called a 'katechontic' sovereignty based on withholding communication;36 it cannot do these things while also meaningfully upholding its obligations under international human rights law. The 1951 Refugee Convention requires States to listen, in the form of a genuine and indeed often (multilingually) inconvenient intent to communicate, even when they may ultimately reject a given claim to protection.37 The European Court of Justice has held that the State's 'duty to cooperate' in Qualification Directive article 4(1) involves recognizing that the fundamental rights of the applicant must be recognized, particularly the right to be heard. C-277/11 m.m. v Ireland (n 8).
Credibility and Trust
The decision maker's purpose is, of course, to adjudicate, and their conclusions about an applicant's credibility usually determine whether refugee status is granted or refused. Credibility is not mentioned in the Refugee Convention itself, but there is authoritative guidance on how decision makers should approach credibility in the unhcr Handbook on Procedures, and this guidance instructs decision makers to give the 'generally credible' applicant the benefit of the doubt.38 The benefit of the doubt principle is intended to compensate for the circumstance of the asylum process: the absence of documentary evidence, and the reliance on oral testimony, which in turn create its reliance on the applicant's credibility (because there is no other first-hand account). According to Zahle, an applicant's credible statement shifts an evidential burden to the adjudicator, who communicates dialogically with the applicant, giving meaning to the shared investigation of the case.39 In sharp contrast with asylum seekers' general experience, which tells us that credibility is routinely used as a peremptory reason to refuse an otherwise strong claim,40 Zahle saw the 'benefit of the doubt' in asylum cases as meaning a benefit in the communicative dimension of a case, with the adjudicator being required to display greater preparedness to trust what he terms 'surprising statements' .41 Zahle's approach considers the implications of the communicative nature of asylum, resulting in 'the benefit of the doubt' being given to 'generally credible' applicants. It is an approach which entails that the decision maker, if not entirely trusting, is at some fundamental level nonetheless prepared to accommodate statements that might, in the context of the host state, seem 'surprising' .
2.2
rsd as a 'Special Case' The axiom of a 'listening State' , when combined with a preparedness to accept or at least to take seriously 'surprising' statements, posits an adjudicative process which, as we have mentioned, is a far cry from the state processes which asylum seekers meet: these are more often described as harsh. Dauvergne (among others) has discussed the tension that exists between States' obligations to 38 unhcr refugees under international law on the one hand and their desire to control borders on the other.42 These tensions arise because of the competing aims which States pursue at their borders. One set of tensions arises where a State's aim of resisting 'irregular migration'-which drives it to close its borderscompetes with its aim of participating in global markets-which drives it to open them. Keeping in mind that participating in global markets involves also participating in international relations, involvement in the Refugee Convention is, at least, an expected consequence of participation in international relations. Even as nationalistic and xenophobic populist agendas challenge human rights movements,43 we nonetheless also presume firstly that, at some level, States are aware that migrants contribute to host communities, and secondly that the threat of sanctions, which could follow if an individual State were to explicitly withdraw from the Refugee Convention, would prevent them from taking this step. 44 We therefore start from the position that States do not intend to withdraw from the Refugee Convention, even as another tension, created by austerity economics, influences the capacity of cash-strapped State institutions to maintain adequate standards of decision-making.45 While we acknowledge those tensions, we also think that it makes sense for rsd processes to approach the task of identifying who qualifies for refugee status and who does not, as competently and holistically as possible. For that reason, we think it is important to recognize firstly that, amongst adjudicative processes, rsd is a 'special case' and secondly that, if we are to understand what kind of communication with the State is taking place in rsd, we first need to explore its nature. Exploring the nature of rsd also helps us to understand the kind of 'due process' protections that are appropriate for it, and where 'untranslatables' might belong in it. The work of the European Asylum Support Office (easo) gives an indication of the controversies surrounding asylum decisions.
What Kind of Process is rsd?
In the absence of secure routes to protection, asylum seekers generally arrive at state borders as 'irregular migrants' ,46 and just as a growing literature documents the criminalization of that group,47 we might presume that asylum procedures could be compared to criminal procedures. At the same time, the 'due process' procedural protections which are associated with criminal processes-Article 6 echr, the 'right to silence' and so on-do not apply in the same way to rsd. The institutional location of rsd within the administrative rather than the judicial area,48 partly explains this. However, it does not fully account for it, since the reach of Article 6 echr extends to some parts of the administrative domain.49 Also, asylum seekers benefit from certain procedural standards, which emphasize its adjudicative nature: these include the echr right to an effective remedy,50 and, in the context of the eu's Common European Asylum System(ceas), they enjoy rights of an equivalent standard to Article 6 echr, including Article 47 Charter of Fundamental Rights, as well as more specific rights to information, to interpretation and to translation.51 Together, these standards capture something of the special nature of rsd. Therefore, there are specifics about asylum that set it apart as a process or, as Noll would argue, as a 'basket of procedures' . According to Noll, rsd is from the State's perspective not only about protection but it must also be simultaneously about border control and domestic state protection. Accordingly, we should think of rsd not as one single procedure about refugee status, but rather as a 'basket' of procedures containing criminal (identity), administrative (border control) as well as civil (family) aspects.52 Noll's approach means that communication of the asylum narrative takes place in a process which requires the applicant to be credible not just about her protection needs, but also about immigration control (e.g. by claiming in the first safe country she arrives in, or having a credible reason for not doing so) and identity (by satisfying the decision maker regarding criminality and security). According to Noll's analysis, the credibility of an asylum seeker's flight narrative therefore goes to all of these elements, and not just refugee 'protection' . From this perspective, the asylum process-like confession-requires a general and exhaustive 'full disclosure' from the asylum seeker.53 The interviewer makes wide-ranging and often topically inscrutable requests for information, in the course of determining what the claimant ultimately needs to be credible about. Asylum seekers are already entitled to be informed, with information in their own language,54 that they are entering a process. Noll's notion of the 'basket of procedures' , and his discussion of the need to be credible about so many things at once, reveal why asylum seekers also need to know what kind of process they are entering. For instance, unlike in a criminal trial, where the burden of proof is on the State to establish guilt, in the communicative circumstances of asylum, the 'right to silence' would not help an asylum seeker whose task is to give 'holistic disclosure' to the State.
3.1
Exclusion over Protection Noll's notion of a 'basket of procedures' also reminds us that identity (crime and security) and border control considerations feed continually into decisions on refugee status-often at the expense of refugee protection. National institutional settings-identifying asylum seekers as security risks, criminalizing those who travel on false documents and so on-build considerations of identity, crime and security into the framework within which individual decision makers work.55 Scarcity of resources means that, just as the competing pressures on decision makers build, their status declines, making it more difficult for decisions to receive the 'anxious scrutiny' they require.56 In this institutional context, reports of poor quality decision-making in asylum cases persist,57 and the outcome of an asylum decision is put down to a lottery, a matter of chance.58 Asylum has a legal, as well as an institutional context, of course, and so, just as criminal law has developed due process standards aiming to protect accused persons' rights, we look to the refugee law context to explain what due process standards could be drawn down. As already noted, asylum seekers are called on to give an account of themselves to State officials in order to prevent removal/secure entry, and this means that the procedural protections they need are those associated with language, with communication and also, we would argue, with 'untranslatable' elements of testimony.
3.2
The Interpreter's Role and the 'Zone of Uncertainty' The unhcr Handbook on Procedures describes the services of a 'competent interpreter' as an 'essential guarantee' for applicants submitting their case to the authorities.59 The interpreter-rather than the asylum seeker-is often, therefore, the principal person the decision maker listens to during an asylum interview, and the emphasis placed on credibility gives their role greater prominence: credibility relies on their words, and they can make things better or worse. They actively participate. Hearing a disjointed account, the interpreter can decide to depart from the applicant's words, in order to optimize communication.60 Empathetic approaches, including prompts, which put her at ease, can also benefit the applicant.61 Interpreters can also make things worse. There is some evidence that, even where 'language rights' (to interpretation and translation) are acknowledged, those who do not speak the language of the decision maker/court are still disadvantaged.62 As a member of the same linguistic community as the asylum seeker, an interpreter might pass on details inappropriately. 63 An interpreter who makes only 'veiled' references to rape,64 or whose disapproval of a young woman's sexual activity is tangible,65 can effectively silence or incriminate the applicant. Interpreters are not neutral. As Inghilleri puts it:
Interpreters, as well as the norms generating their communicative practices, do not come from nowhere. They too are socially and politically situated, actively participating in the production and reproduction of macro-discursive practices.66
The 'basket' of procedures which comprise rsd and which-as Noll says-require full disclosure or 'confession' of an asylum seeker is a feature of rsd in every case, regardless of whether multilingual communication is involved or not. But the 'basket of procedures' makes the role of the interpreter particularly difficult to negotiate. Additionally, in cases involving rape, interviewers may avoid asking 'awkward questions' ,67 and claims risk becoming untranslatable. Interpreters may be aware of this. These factors make up what Inghilleri has described as the interpreting habitus in asylum; interpreters work within a 'zone of uncertainty' , which has the potential to put the interpreter in almost as powerful a position as the lawyer and adjudicator, albeit that position is contingent on more powerful players-such as the decision maker/judge-who can interrupt or terminate the interpreted event.68 'Untranslatables' in the legal scene then must include accounts of rape, torture, and trauma which for reasons of morality and propriety, often become euphemized or obscured in the course of their multilingual conveyance.
Adjudicative processes do not respond well to 'zones of uncertainty' , preferring accuracy and transparency instead. One response to the power of the interpreter would be for the decision maker to ignore it-literally treating the interpreter as a 'conduit' . A common institutional response to the power of the interpreter is for the decision-making body to attempt to control the 'zone of uncertainty' by issuing strict codes of conduct for interpreters, demanding accuracy, precision, neutrality and impartiality.69 Several studies have criticized this approach. Rycroft describes the dilemmas facing an interpreter who, because of their experience, is aware of gaps in an applicant's information, but risk being 'told off' if they are seen to assist the applicant by prompting.70 Good and Gibb criticize the expectation on interpreters to provide 'verbatim' or 'exact' translation as 'naïve' and, like Inghilleri, they question the notion that interpretation can be neutral. 71 The 'zone of uncertainty' which the multilingual context creates is clearly troublesome for rsd. Structurally exclusionary decision-making processesi.e. those implicitly designed to quantitatively limit the number of successful petitions-are increasingly prevalent. Therefore, while Zahle's ideas of an affirmative role for credibility and of trust, emerging between asylum-seeker and decision maker, might seem far-fetched in the context of the 'culture of disbelief' we are familiar with, for us, this is the point. A more expansive approach to the idea of 'general credibility' and 'the benefit of the doubt' would highlight the extent to which rsd currently focuses on exclusion rather than protection and therefore provide an important counterpoint to it, in the spirit of the Refugee Convention. Zahle's approach gives communication a central place in the asylum process, rooted in the Refugee Convention and its associated instruments, but for us it does not engage sufficiently with the multilingual context in which the asylum interview takes place, and therefore it does not explore the links between translation, interpretation, (un)translatability and communication that we think the asylum process could benefit from. From unhcr sources, we can discern that communication is central in rsd,72 and we can identify communication standards that aim to assist the applicant, such as the requirement that the services of a competent interpreter be provided, and the interpreter's responsibility to ensure 'appropriate communication' .73 Rights to interpretation and translation are important standards, but on their own they are not adequate. They are given substantive content by the requirement on the 'competent' interpreter to ensure 'appropriate communication' , and this is where 'untranslatability' comes into play. The idea of a right to untranslatability relates to interpretation and translation precisely because of the 'distortions' that inevitably accompany interpretation from a multilingual setting to the monolingual adjudicative process of asylum: our examples of 'pragmatic' and 'ideological' untranslatability (above) are scenarios in which the interpreter distorts the asylum seeker's claim. Circumstances including cultural gaps; stress levels; (sensitivity of) the topic of discussion; (lack of) special preparedness of the interpreter, use of remote connections,74 combine in rsd in a way that is highly relevant to the question whether 'appropriate communication' with the applicant is being provided by an interpreter. Untranslatability is a term that could embrace the uncertainties and distortions that arise in these circumstances. Untranslatability is therefore a profound moral, pragmatic, semantic, and social axis, located within the 'zone of uncertainty' of refugee status determination. From an analytical point of view, it is a concept that aims to categorize and organize the 'distortions' that interpreted events involve, and to improve communication in rsd.
Conclusions
The sort of institutional designs that would have to take hold in order for rsd to recognize that a right to untranslatability exists would first involve identifying asylum as a communicative process, and secondly it would involve recognizing the 'zone of uncertainty' that accompanies the interpreter's role in that process. Identifying asylum as a communicative process would make it easier to acknowledge the distortions in communication that the 'zone of uncertainty' brings, and to recognize when 'untranslatables' arise. Such institutional designs would recognize that distortions in communication can explain apparent inconsistencies in an applicant's account, and that when they occur, 'the benefit of the (multilingual) doubt' can still be given. The designs would categorize the 'untranslatables' (e.g. classificatory, pragmatic, ideological) that can arise and exacerbate a 'zone of uncertainty' . These designs would recognize the kinds of due process protections-including a place for 'untranslatability'-that applicants should receive in a communicative asylum process, without detracting from the rigorous approach and 'anxious scrutiny' required of decision makers in rsd: 'poor losers' , who criticize the interpreter to attack an outcome they do not like, would still lose. Such designs could diminish uncertainty and improve the chances of reaching appropriate decisions. Categorizing the types of untranslatability that can arise could enable the decision maker to identify untranslatability when it occurs, thereby gaining confidence in their ability to deal with the uncertainties that accompany linguistic differences. While it would require them to make an active effort to communicate with every asylum seeker, such an approach would, we would argue, be more reliable than the decision maker trusting solely in the ability of the interpreter to communicate. Such an approach would acknowledge the central role played by communication in the asylum process, as well as the various ways in which linguistic differences can introduce uncertainty In open court, Associate us Supreme Court Justice Felix Frankfurter once rebuked an attorney who had dismissively claimed that some matter of evidence was merely a 'matter of semantics' . Flustered by what he saw as a common and dismissive disregard for language, Frankfurter insisted: 'All our work, our whole life is a matter of semantics, because words are the tools with which we work, the material out of which laws are made, out of which the Constitution was written. Everything depends on our understanding of them' .75
The Justice had no reason to anticipate in the 1960s the 'postmonolingual condition'76 of 21st-century legal deliberation, where it is not only 'words' that constitute all our work and our life under the law, but indeed words in multiple languages at once. What Frankfurter envisioned in that spontaneous moment of argumentation was a principle by which language(s) would be allowed to matter in all of their dimensions-in fact-finding, testimony, and deliberation. 
